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We are living at a time of extraordinary opportunities 
and fundamental changes in our business and personal 
environments. Fresh challenges lie ahead. The world is 
entering a period of extreme and disruptive changes 
while the fourth industrial revolution represents a new 
chapter in human development. Its driving force is the 
increasing accessibility and interconnectivity of various 
technologies for the purpose of solving social challenges.

Today’s fast-paced global development is built upon 
competition among nations as to which will be the most 
desirable destination for companies developing new 
high-tech, tech that has completely unknown and often 
unexpected consequences. Along with that comes the 
political responsibility to develop ways to regulate the 
emerging technologies that support innovation whilst 
protecting the investors (and citizens generally). This is, of 
course, a tough task because technology and the related 
business models are still at an early developmental stage, 
albeit such development and innovations are occurring 

much faster than legal regulations are being put in place. 
On the other hand, regulating such technology too 
quickly or too broadly might hinder the development of 
industry or even make it impossible.

Our primary focus will be on the blockchain technologies 
used in FinTech, including initial coin offerings also 
known as ICOs. First, we must emphasize that ICO 
transactions are just one of the possible applications of 
the technology. The collection of funds with the help 
of an ICO has created novel opportunities, including 
for many start-ups, that otherwise would be unable 
to raise the necessary funds. Whilst ICO transactions 
might show the potential to develop into an effective 
mechanism for financing companies, many challenges 
and questions have to be addressed first. ICO transactions 
in this early adoption stage entail many risks for both 
the entrepreneurs and investors and users involved. The 
future effectiveness of ICO funding (in its current form) is 
highly questionable. While some enormous speculative 
profits have been made, the average investor seems to 
benefit little.
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It should be noted that ICO transactions are already 
widely regulated. But since crypto currencies, blockchain 
technology and the related business models are still 
largely untested, considerable space and opportunity 
remain for “smart regulation”.

European countries are today already playing a vital role 
in the ICO industry. As European Liberals, we should aim 
for the European Union to become a leading world player 
in the development and use of blockchain technology. 
We will simultaneously have to work to ensure that these 
technologies in the first place are improving the quality 
of our lives.

thE risE oF icos

It would not be too controversial to say that one of 
the biggest causes of today’s flourishing of ICO market 
is the global financial crisis that started back in 2008. 
In response to the trust lost in the banking system, a 
document entitled “Bitcoin: A Peer-to-Peer Electronic 
Cash System” was published in 2008 by the still unknown 
Satoshi Nakamoto (www.bitcoin.org/bitcoin.pdf). This 
was the birth of the blockchain technology and the 
crypto currencies, current the best known product of 
blockchain technology.

Parallel to this, due to the credit crunch when individuals 
and especially companies had limited access to bank 
funding, new forms of financing (equity or debt) started to 
emerge. One of the most popular is crowdfunding in all its 
different forms – donation, loan, equity, and debt-based. 
Crowdfunding has been recognized by the European 
Commission (EC) as the most important alternative 
financing for SMEs, which are the backbone of the 
European economy. The EC has issued several documents 
on crowdfunding, the last coming in March 2018 as part of 
the so-called “Fintech action plan” where it was proposed 
that crowdfunding service providers be regulated.

ICOs are a hybrid of cryptocurrencies (and blockchain 
technology) and crowdfunding. We could say that ICO 
is crowdfunding on steroids. A typical crowdfunding 
campaign on an online platform such as Kickstarter or 

Indiegogo took a team up to six months to ready the 
project for the crowdfunding market. Once the project 
is up on the platform, if successful, between EUR 50,000 
and EUR 100,000 was collected on average. ICOs have 
placed everything on a much higher level. Today, the 
average ICO campaign, including the whole marketing 
and PR campaign and the period of raising crypto funds, 
lasts 5 to 6 months. The amounts raised commonly range 
from EUR 8 to 10 million. The most successful ICO so far 
raised USD 1.7 billion (Telegram, 1Q 2018).

The ICO market is definitely expanding. Exponentially. 
According to Coindesk, the total funds collected in 2017 
was USD 5.5 billion, entailing around 350 successful ICOs. 
In just the first quarter of 2018, USD 6.3 billion in funds 
was raised, namely a 118 % rise over 1Q 2017. Moreover, 
the number of successful ICOs in 1Q 2018 was 200, 
already reaching 59 % of the figure for 2017.

According to ICOBENCH, the top countries by the 
number of ICOs per million people include four 
European countries: Estonia, Cyprus, Switzerland and 
Slovenia. These countries are all on the global map of 
blockchain innovation hubs where the whole supporting 
environment for the blockchain industry was gradually 
established. 

While Europe has so far been unable to compete with 
the USA and China in the so-called platform economy, 
where Amazon, Google, Uber and Alibaba are the clear 
global market leaders, each in their own category, 
blockchain technology, which is closely related to ICOs, 
provides an opportunity for Europe to jump on the digital 
transformation train and become a world leader in this 
segment of the industry. 

This is a chance for Europe that should not be missed. 
The world economy is in the middle of Industry 4.0. 
where everything is connected. Blockchain technology 
is the most disruptive force within the digital 
transformation and is linking all other disruptive business 
models and technologies together, such as a sharing 
economy, circular economy, the Internet of Things, 
artificial intelligence and others. 
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Successful ICO projects and the environment supporting 
the blockchain industry have ignited sparks of innovation 
in Europe. Systemic and well-prepared further steps need 
to be taken now in order for Europe to remain a global 
leader, not simply a follower. 

sLovEnia – a bLockchain nation 

In a speech given at the Zavod 14/FNF event entitled 
“Challenges of Slovenia 2020: The vision of the 
development and regulation of blockchain in modern 
society” in mid-October 2017, Prime Minister Miro Cerar 
declared the Slovenian government’s aim is to position 
Slovenia as the most recognized blockchain destination 
in the European Union. This may have been somewhat 
expected since successful Slovenian companies already 
rank among the world’s leading developers of digital 
investment platforms. Since then, the government in 
cooperation with the Slovenian start-up community 
has adopted an action plan called “Slovenia – a Country 
of Start-up Companies” with a view to making Slovenia 
the most desirable destination for start-ups in Europe. 
Together with representatives of the enterprise sector, 
professionals and civil society, it has established the pillars 
of the national blockchain ecosystem: the transfer and 
dissemination of information, the adoption of legislation, 
and the promotion of an encouraging ecosystem. During 
this process, it has realised that cooperation amongst 
all key stakeholders in the process – entrepreneurs, 
government, regulators, experts, and civil society –  
is essential for the accelerated development and 
application of blockchain technologies. Therefore, forces 
and knowledge have been pooled and in the last two 
years Slovenia has taken significant steps to develop this 
area. 

In order to transfer and spread information, in 
cooperation with the Slovenian Digital Coalition a 
Slovenian “Blockchain Think Tank” has been established, 
connecting all stakeholders and serving as a contact 
point for discussions with the state. The think tank’s 
activities focus on education and awareness-raising, 

drafting legislative proposals and solutions, and linking 
Slovenian knowledge and awareness to Industry 4.0. The 
Slovenian companies have also formed an economic 
interest group “Blockchain Alliance Europe”. 

At the same time, the state’s regulatory bodies 
such as the Securities Market Agency, the Financial 
Administration of the Republic of Slovenia, the Office for 
Money Laundering Prevention, the Bank of Slovenia, the 
Market Inspectorate of the Republic of Slovenia, and the 
Information Commissioner, as well as the ministries, are 
already studying blockchain, and the state is participating 
in European-level activities concerning the introduction 
and regulation of this technology. They are also already 
laying the foundations for initial pilot testing of the 
technology within the state administration.

Many of the mentioned authorities have issued 
clarifications and started public consultations. All of them 
employ top experts who will be able to help resolve 
any dilemmas, especially given that the legislation of 
both the Republic of Slovenia and the EU potentially 
impacts FinTech blockchain business models such as ICO 
transactions.

But the government is also calling on entrepreneurs, 
experts, and all stakeholders involved in developing 
blockchain technology to create new business models 
and conduct business with due diligence, in line with 
the applicable legislation and rules, and to consistently 
observe the principles of good governance; on top of 
that, to establish a culture of self-regulation and ethical 
business. In doing business, they should take account 
of all recommendations and examples of good practice 
from national and international organisations.

The result of all of this should be self-regulation and 
regulation coexisting in the form of “smart regulation”.  
A side intention is to apply this regulatory model to other 
emerging technologies. 
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has thE ‘crypto-crowd’ rEaLLy gonE? 

As we have seen, the ICOs in today’s “wild” form involve 
many risks for both entrepreneurs and their investors and 
users. Many regulators already argue that ICOs are high 
risk and speculative investments in nature, and often offer 
no protection to investors. The European Securities and 
Markets Authority (ESMA) notes the considerable risks 
associated with ICOs and stresses that investors may lose 
all of their savings. More than half of all ICOs worldwide 
could already have failed and many legal proceedings 
are underway. Crypto currencies can also be used as a 
mechanism for a variety of scams, for overnight-profit, 
“pump and dump” schemes.

The major risk for the entrepreneurs is the legal 
uncertainty. Countries take different approaches to how 
they regulate cryptocurrencies. It is becoming even 
more complex because the regulation can depend on 
the nature of the cryptocurrency itself. Namely, from 
a regulatory perspective, there are two main types of 
cryptocurrencies: utility tokens and asset-backed tokens. 
Utility tokens, such as Bitcoin, may have value because 
they enable the holder to exchange the token for a good 
or service in the future. Asset-backed tokens, on the other 
hand, may have value because there is an underlying 
asset which the holder of the token can attribute value 
to. There is also a third function as payment tokens, 
which are used as a means of currency or payment. For 
the issuers of cryptocurrencies this makes it complex to 
analyse the different regulations of tokens applied in each 
country.

Although ICOs may provide fair and lawful investment 
opportunities, bigger investors are already shifting back 
to the well-established and more secure methods of 
financing, such as classic start-ups, business angels etc.

However, asset-backed token ICOs could perhaps still gain 
momentum if they “transform” into a so-called Security 
Token Offering (STO) where the responsibilities and 
obligations of the market players are clearly known and 
understood. Security tokens are actual financial securities, 

meaning the tokens are backed by something more 
tangible like e.g. assets, public and private equities, debt, 
profits or revenue of the company. Tokens released in 
this way should be compliant with KYC requirements and 
securities laws, while they still take financial institutions 
and middlemen out of the equation. This “security” could 
act then as a motivation for more investors to invest.

Last but not least, the main idea or function of raising 
funds via tokens has been to be able to finance the 
development of an entrepreneurial idea, an innovation, 
not to gain speculative profit through the crypto-
crowdsourcing itself. Great projects will find also different 
funding if so forced. The choice of how to raise funds is 
thus secondary. 

possibLE vEctors oF FuturE rEguLation

In general, technologies are evolving much faster than 
regulation can follow. This is especially true of the 
blockchain industry where technology is developing 
in leaps and bounds in all sectors, such as fintech, 
healthcare, the public sector and others. This poses 
a major challenge for all regulators – how, when and 
what kind of regulation to impose on specific segments 
of these technologies, in particular to all kinds of 
transactions, business models and forms of funding 
related to cryptocurrencies.

Regulation has some pros & cons. But it is not only 
question of whether to regulate or not to regulate that is 
materially important. Also, the matter of the timing and 
the intensity is important. Should regulators wait for the 
industry to regulate itself and then prepare regulation? 
Should the regulation be implemented at the outset, 
when some categories of stakeholders have the greatest 
risks imposed on them or should regulators only monitor 
the industry, knowing there will be some rotten apples 
among the good projects but that, all in all, technology 
and everything surrounding it will gradually mature and 
the stakeholders will be properly protected.
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no LEgaLLy binding ruLEs – sELF-rEguLation

The blockchain industry in general, including the 
ICO industry, definitely has a prerogative for fairness, 
transparency and the exclusion of all projects and 
transactions that could in any way represent a Ponzi 
scheme or any other form of scam. A well-developed 
industry, including a supporting environment, includes 
companies and institutions (NGOs) with leverage and 
influence to pose minimum standards for the industry. 
These standards can be established in any form – as 
written guidelines, business conduct between partners, 
independent institutions acting as a mediator, etc. We are 
talking about self-regulation of the industry. 

There are many positive sides of self-regulation. Most 
importantly, that it is put in place by industry insiders. 
This may at the same time be risky because the industry 
follows its narrow interests, which could collide with 
those of other industries or regulation. If the industry sets 
its own rules, these rules will most probably not slow the 
rapid development of the technology, while self-imposed 
rules are also much more flexible, able to adjust quickly to 
market conditions. 

The most important weakness of self-regulation is 
that there are no legally binding rules, no potential 
penalties and legal consequences for those in breach of 
the rules. From the perspective of some categorises of 
stakeholders, such as consumers, this means they are left 
without proper legal protection vis-à-vis the companies 
and individuals offering products/services within ICO 
transactions. 

strong rEguLation in ForcE

The fast and intensive regulation of ICOs would definitely 
benefit investors. Clear rules about the responsibilities 
and potential measures in the event of a breach would 
bring legal certainty for them. These rules and clear 
sanctions for breaching them would most probably 
discourage most ill-intended ICO projects from even 
coming to the market. But prompt and in-depth 
regulation would also most probably slow down or in 

some cases even halt the fast development of the ICO 
industry and blockchain technology generally.

A lack of regulation means the legal framework is not 
clear and predictable. Consequently, there is huge 
compliance risk for every ICO issuer. Legal clarity and 
predictability are something every serious ICO issuer 
would demand before starting an ICO project. Issuers will 
therefore search for jurisdictions where the compliance 
risks and related risks of regulators imposing sanctions 
are minimal.  

 
towards “smart” rEguLation

Based on the above pros & cons of regulation and 
self-regulation, we believe that the right balance 
between regulation and self-regulation needs to be 
found. Smart regulation would mean exactly this. To let 
industry regulate itself at the start and then, once the 
industry becomes more mature and relations between 
stakeholders are clearer, for regulation to be imposed to 
complement the self-regulation. 

While industry is engaged in self-regulation, measures 
to protect stakeholders need to be prepared. Not 
necessarily in the form of “lex specialis” for the ICO 
industry, but more generally. In Slovenia, the recently 
passed “Collective Actions Act” is not primarily intended 
to support legal proceedings against ICO issuers but 
could also be used in such cases. Further, some legal 
institutes from the outstanding systemic regulation could 
be imposed on ICO transactions, protecting investors on 
one side and not impacting the industry’s development 
on the other. An example would be some institutes 
from MiFID, such as the prevention of inside information 
trading, prevention of market manipulation, etc. 

At the end, we see smart regulation as a combination of 
self-regulatory rules in the form of soft law and regulation 
as a hard law, which would provide a framework. This 
kind of a soft law–hard law balance would be flexible and 
up to date while simultaneously ensuring legal clarity and 
protection for the stakeholders.
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what’s nExt? 

Blockchain and cryptocurrencies hold the potential 
to reshape many business models and, despite some 
healthy scepticism, companies are already showing 
growing interest in the technologies. Many applications 
are at an early stage of adoption, yet we need to identify 
areas where the impact may be most significant and 
discuss potential challenges with stakeholders. As 
mentioned, regulatory issues should be given special 
attention. If 2017 was the year of ICOs, despite the 
statistics for Q1, it seems that 2018 is destined to become 
the year of regulatory reckoning, as the the sheep 
have been separated from the goats. The term “smart 
regulation” is sure to be often one of the most overheard 
in conversations, roundtables and panels focusing on 
ICOs and cryptocurrencies. Smart regulation will be 

the result of a search for the right balance between 
regulation, which establishes appropriate legal premises 
and self-regulation of the blockchain industry, which, in 
accordance with the technology’s development, fills the 
content between the legal provisions.

All European countries face similar challenges of how to 
achieve regulation in a smart way while not blocking the 
innovation and potential of blockchain technology. There 
is a need for strong political will and also responsibility 
to cooperate and learn from each other in the European 
Union so as to develop a harmonized regulatory model 
together.

The outcome of the technology is often quite 
unpredictable and typically more questions are raised 
than are answered. As a liberal society, we must evolve 
together with it. 
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